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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
MARSHALL DIVISION

MOSAID TECHNOLOGIES INC,,

Plaintiff, Case No. 2:06¢v302-DF

V.

MICRON TECHNOLOGY, INC. AND
POWERCHIP SEMICONDUCTOR
CORPORATION,

Defendants.

PLAINTIFF MOSAID TECHNOLOGIES INC.’S OPPOSITION TO DEFENDANTS’
MOTION FOR EXPEDITED BRIEFING AND CONSIDERATION OF EMERGENCY
MOTIONS TO STAY PENDING MOTIONS TO DISMISS AND TRANSFER
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Defendants’ “Emergency” Motion seeking a stay of this case is the latest in their repeated
attempts to drag their heels and delay the trial date currently set for October 2008. Contrary to
Defendants’ suggestion, the Federal Circuit has not yet issued a mandate based on its recent
opinion concerning declaratory judgment jurisdiction in the case filed in California by Micron on
a subset of the patents involved in this case, nor is such a mandate imminent. See Fed. Cir. Rule
41 (2006 ed.). In the meantime, there is no valid reason to stay any of the upcoming deadlines in
the present case or to expedite briefing on Defendants’ motions for stay, which are clearly
calculated to hinder MOSAID from proceeding with its case in the Eastern District of Texas and
perpetuate Defendants’ failure to complete their six-month overdue document production
obligations under P.R. 3-4. Defendants acknowledge in their concurrently filed motion to
dismiss and to transfer venue, (Docket No. 303), that the “work done by the parties thus far in
the case can be carried over to the Northern District of California,” should the Court determine
that it would be appropriate to do so upon full briefing and consideration of the merits. Thus,
even assuming that the Federal Circuit proceeds with the issuance of a mandate, after briefing
and consideration of any further petitions available to MOSAID, remanding the case between
Micron and MOSAID to the Northern District of California, there would be no material
prejudice to Micron in complying with the upcoming case deadlines here. There would certainly
be no prejudice for Powerchip who was not even a party to the California case. Accordingly,

Defendants’ Motions for Expedited Briefing should be denied as premature and unnecessary.

l. Defendants’ Motion for Expedited Briefing and Consideration of Their Motions To
Stay Is Part of a Continuing Scheme To Delay This Case and To Escape the
Consequences of the Pending Motions Concerning Defendants’ Violations of
P.R. 3-4.

Following the Scheduling Conference in this case nearly a year ago, Micron and
Powerchip filed motions to stay this case pending the decision of the Federal Circuit. (See
Docket Nos. 92, 95.) Undeterred by the Court’s denial of their first request for a stay, (Docket
No. 98), Defendants renewed their attempts to delay the case with a motion to modify the docket

control order. (See Docket No. 133.) Even after MOSAID accommodated Defendants’ request
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such that the motion to modify became moot, Defendants proceeded to unilaterally effectuate a
further delay by refusing to produce documents required by P.R. 3-4. MOSAID was accordingly
forced to file a motion to compel. (See Docket No. 160.)

Micron thereafter conceded to produce its P.R. 3-4 documents, only to renege on the
agreement after the hearing on MOSAID’s motion to compel, which necessitated the filing of
MOSAID’s motion for contempt. (See Docket No. 280.) As a result of its previous refusal to
produce P.R. 3-4 documents and pursuant to the Court’s Order granting MOSAID’s motion to
compel, (Docket No. 257), Powerchip is the subject of a motion for attorneys’ fees and costs
based on its failure to comply with P.R. 3-4. (See Docket No. 288.) MOSAID’s motion for
contempt against Micron and motion for fees and costs against Powerchip are both currently
pending. Defendants’ current motion to stay is the latest in their attempts to delay matters and
bump the current October 2008 trial date.

When the opinion of the Federal Circuit issued four days ago concerning declaratory
judgment jurisdiction over Micron’s case filed in the Northern District of California involving a
subset of the patents at issue in this case, Defendants seized on this event to file another motion
to stay, together with a motion to dismiss and transfer.! (See Docket Nos. 300, 301, 302, 304.)
To maximize the prejudice to MOSAID, Defendants also requested expedited briefing such that
MOSAID’s response would be due within 48 hours of their motion to stay, ignoring the fact that
the mandate from the Federal Circuit has yet to issue and will not issue until after the time for
filing a petition for rehearing has expired. See Fed. Cir. Rules 40, 41.

Granting Defendants’ Motion for Expedited Briefing on the Motions To Stay would
effectively reward Defendants for flouting case deadlines and discovery obligations, without the
opportunity for full and complete briefing and due consideration of the status of the case before
this Court compared with the earlier dismissed case filed by Micron in California and in the

absence of a mandate from the Federal Circuit. MOSAID therefore urges the Court to reject

! Powerchip was never a party to the case filed by Micron in California, which is the
subject of the Federal Circuit opinion.
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Defendants’ latest delay endeavors and deny their Motion for Expedited Briefing.

1. Defendants’ Feigned Emergency Does Not Warrant Such Unduly Expedited
Briefing or Any Stay of the Upcoming Case Deadlines.

Defendants’ Motion To Expedite is built upon layer upon layer of unjustified
presumptions. Defendants presume that MOSAID will either not petition for rehearing or that
the Federal Circuit will reject MOSAID’s petition, and that the Federal Circuit’s opinion on
February 28, 2008 is tantamount to the issuance of a mandate. MOSAID has until March 14,
2008 to exercise its right to file a petition for rehearing, at which point the Federal Circuit’s
mandate would be stayed pending the rehearing. See Fed. Cir. Rule 41(d) (“The timely filing of
a petition for panel rehearing, petition for rehearing en banc, or motion for stay of mandate, stays
the mandate until disposition of the petition or motion, unless the court orders otherwise.”).
Defendants further presume that the Northern District of California will not exercise its
discretion to transfer the case back to the Eastern District of Texas, despite the extent of the
progress of the case here and the investment of time and resources into this case by the Eastern
District of Texas. Based on multiple erroneous presumptions, Defendants seek to impede even
MOSAID’s ability to respond by unnecessarily seeking expedited briefing.

Even if the Federal Circuit were to ultimately issue a mandate remanding the case
between MOSAID and Micron back to the Northern District of California, the factors under 28
U.S.C. § 1404(a) may still weigh in favor of transferring the case back to the Eastern District of
Texas, particularly in light of the additional patents at issue and the dispute between MOSAID
and Powerchip pending here. See Datamize, Inc. v. Fidelity Brokerage Servs., LLC, 2004 U.S.
Dist. LEXIS 29100, at *33 (Apr. 22, 2004) (Folsom, J.) (denying motion to stay and transfer
under 28 U.S.C. 8 1404(a)). The Federal Circuit’s analysis of the Northern District of
California’s dismissal order was based upon the factual record at the time of the ruling: “While
the well-known patent forum of the Eastern District of Texas has heard cases involving some of
the same patents, the record does not show any ongoing litigation requiring consolidation.”

(Docket Nos. 300-4 at 13.) A great deal of work has taken place in this case since the California
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case was dismissed in 2006. Claim construction discovery has closed, and MOSAID recently
filed its opening claim construction brief pursuant to the Court’s July 24, 2007 Docket Control
Order, in preparation for the claim construction hearing scheduled to take place next month.
(See Docket No. 285.) MOSAID is also awaiting resolution of its various motions addressing
Defendants’ misconduct and delay tactics, as well as Defendants’ completion of their document
production obligations under P.R. 3-4. It is hardly surprising that Defendants are desperate to
obtain a stay and are seeking to hinder MOSAID’s ability to fully respond to their stay request.

In the event the case is transferred, in whole or in part, to the Northern District of
California, Defendants acknowledge that the progress of the case undertaken here will not be
wasted “because the Northern District of California has essentially the same rules for patent
cases as the Eastern District of Texas, [and] the work done by the parties thus far in the case can
be carried over to the Northern District of California.” (Docket No. 303 at 8.) “Thus, little-- if
any-- of the Court’s and the parties’ resources will be wasted by transferring this action ....”
(Docket No. 304 at 13.) Accordingly, Defendants’ demand that MOSAID respond in only two
days to several substantive motions that may potentially hinder the October 2008 trial date to
deal with Defendants’ infringement of MOSAID’s patents since at least 2000, and the scheduled
claim construction hearing date next month, as well as several pending motions concerning
Defendants’ discovery misconduct, is manifestly unreasonable. MOSAID deserves a full and
fair opportunity to be heard on these matters before its patent rights are placed on hold
indefinitely pending resolution of these issues.
I11.  Conclusion

In view of the foregoing, the existing case record, and the separate appellate procedure
involving the previous dismissed California action encompassing a subset of the patents and
parties at issue in this action, MOSAID respectfully requests that the Court deny Defendants’
Motion for Expedited Briefing and Consideration of Their Motions To Stay as premature and

inappropriate. In the alternative, MOSAID respectfully requests an opportunity for full and
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adequate briefing and hearing on Defendants’ various motions under the regular schedule

provided by the Civil Local Rules, and such further relief as the Court deems just and proper.
Dated: March 4, 2008

Respectfully submitted,

By: /s/ Jeannine Sano

Henry Bunsow (Lead Attorney)
California State Bar No. 60707
K. T. Cherian

California State Bar No. 133967
Scott Wales

California State Bar No. 179804
John D. Hamann

Georgia State Bar No. 320109
HOWREY LLP

525 Market Street, Suite 3600
San Francisco, California 94105
Telephone: (415) 848-4900
Facsimile: (415) 848-4999
Email: bunsowh@howrey.com
Email: cheriank@howrey.com
Email: waless@howrey.com
Email: hamannj@howrey.com

Jeannine Yoo Sano
California State Bar No. 174190

Andrew Y. Piatnicia
California State Bar No. 174691
HOWREY LLP

1950 University Avenue, 4™ Floor
East Palo Alto, California 94303
Telephone: (650) 798-3500
Facsimile: (650) 798-3600

Email: sanoj@howrey.com

Email: piatniciaa@howrey.com
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Heather M. Khassian

State Bar No. 204045902
HOWREY LLP

1111 Louisiana, 25th Floor
Houston, Texas 77002
Telephone: (713) 787-1515
Facsimile: (713) 787-1440
Email: khassianh@howrey.com

OF COUNSEL:

S. Calvin Capshaw

State Bar No. 03783900
BROWN McCARROLL LLP
1127 Judson Road, Suite 220,
P.O. Box 3999

Longview, Texas 75601-5157
Telephone: (903) 236-9800
Facsimile: (903) 236-8787
Email: ccapshaw@mailbmc.com

Franklin Jones Jr.

State Bar No. 00000055

JONES AND JONES, INC., P.C.
201 West Houston Street

P.O. Drawer 1249

Marshall, Texas 75671-1249
Telephone: (903) 938-4395
Facsimile: (903) 938-3360
Email: maizieh@millerfirm.com

Otis W. Carroll

State Bar No. 03895700

IRELAND CARROLL AND KELLEY, P.C.
6101 South Broadway, Suite 500

P.O. Box 7879

Tyler, Texas 75711

Telephone: (903) 561-1600

Facsimile: (903) 561-1071

Email: nancy@icklaw.com

Attorneys for Plaintiff
MOSAID TECHNOLOGIES INC.
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CERTIFICATE OF SERVICE
The undersigned hereby certifies that all counsel of record who are deemed to
have consented to electronic service are being served with a copy of PLAINTIFF MOSAID
TECHNOLOGIES INC.’S OPPOSITION TO DEFENDANTS” MOTION FOR
EXPEDITED BRIEFING AND CONSIDERATION OF MOTIONS TO STAY via the
Court’s CM/ECF system per Local Rule CV-5(a)(3) and via email and U.S. Mail on March 4,

2008 on counsel for Defendants as addressed below:

Mr. Christian Taylor

Mr. Bao Nguyen

Ms. Kimberly Schmitt

Ms. Cortney Hoecherl

Mr. Roy Wang

Kirkland & Ellis, LLP

555 California Street, 27" Floor
San Francisco, CA 94104
Email: ctaylor@kirkland.com
Email: bnguyen@kirkland.com
Email: kschmitt@kirkland.com
Email: choecherl@kirkland.com
Email: rwang@kirkland.com

Mr. Gregory S. Arovas

Mr. Todd M. Friedman

Kirkland & Ellis, LLP

Citigroup Center

153 E. 53" Street

New York, NY 10022

Email: garovas@kirkland.com
Email: tfriedman@kirkland.com

Thomas W. Sankey, Esq.

Thomas W. Sankey PC

6 Gessner Road

Houston, TX 77024

Email: Thomas.sankey@tklaw.com
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Mr. Kurt Truelove

Mr. Nicholas H. Patton

Patton, Tidwell & Schroeder, LLP
4605 Texas Boulevard

PO Box 5398

Texarkana, TX 75505-5398

Email: nickpatton@texarkanalaw.com
Email: ktruelove@texarkanalaw.com

Mr. Dan C. Hu

Ms. Diana M. Sangalli

Mr. Reed Joseph Hablinski
Trop, Pruner & Hu PC

1616 S. Voss Road, Suite 750
Houston, TX 77057

Email: hu@tphm.com
Email: dsangalli@tphm.com

John David Crisp, Esq.
Crisp, Boyd, Poff

2301 Moores Lane
Texarkana, TX 75505
Email: dcrisp@cbplaw.com

Edwin E. Richards 1l

Trop, Pruner & Hu PC

7718 Wood Hollow Drive, Suite G-50
Austin, TX 79731

Email: Richards&tphm.com

/s/ Jeannine Sano
Attorney for Plaintiff MOSAID



